INDEX—EXCESS PROFITS TAXATION 


AccounTING PROBLEMS 
(under excess profits tax) difficulty in adjusting 
legislative requirements to, 103-4; in determining 
invested capital, 104-5, and “accumulated earn- 
ings,” 105; in determining base-period income, 
106; in reconstructing income under §722, 106; 
need for reasonable administration to minimize, 
107. 

Alabama v. King and Boozer, 162. 

AMORTIZATION OF WARTIME PLANTS 
need for provisions for, shown by World War I 
experience, 150; mechanics for securing, 150-1; 
problem created by requirement of certificate of 
non-reimbursement, 151-2; use of, in connection 
with “fixed-price” and “‘cost-plus” supply con- 
tracts, 152, and contracts for government pur- 
chase at “depreciated cost,” 152-3; standards used 
in certifying for, 153-4, in case of land, 155; 
effect on certification for, of transfer of assets, 
154-5; of replacements, 155; definition for pur- 
poses of “facility,” 156-7, of “beginning of con- 
struction,” 157, of “date of acquisition” and 
“completion,” 157-8; cost basis for, 158-9; retro- 
active extension of provisions for, 159; under 
Emergency Plant Facilities contract, 160; denied 
for plants acquired from Government, 164. 

AvERAGE EARNINGS CREDIT 
as provided in original bill, 6, as modified in 
Senate, 7, as expanded in 1942 Act, 8-9; ‘as 
affected by “growth formula” in 1941 Amend- 
ments, 33; summary of provisions for, 10-11, 79- 
80; emphasis on normality of experience of par- 
ticular corporations, 29-34, 44, 80-1; as affected by 
provisions of §713 relating to corporate split-ups, 
81-3, of Supplement A relating to determination 
of base-period experience of combined corpora- 
tions, 83-91, of §742 relating to duplication in 
credit where component is acquired for assets, 
91-6, and of §740 where component survives, 
96-9; accounting problems in determining, 106; 
provisions for, criticized, 146. See CorPoRATE 
READJUSTMENTS; RELIEF PROVISIONS. 


Borrowep CaPITAL 
treatment of, in determining invested capital 


credit, 6, 15, 37. 


CapiraL Gains AND Losses 
exclusion of long-term, from excess profits net in- 
come, 16. 

Commissioner v. Sansome, 68. 


ConsoLipATED RETURNS 
permission to file, granted by 1940 Act, 26; 
difficulties in regulations governing, 27. 
Corporate READJUSTMENTS 
(in relation to excess profits credit), ramifications 
of problems, 62-3; rules determining major ele- 
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ments of equity invested capital, 63-4, and when 
acquisitions are valued on basis antedating trans- 
fer, 64-5; provisions of §760 relating to “ex- 
changes” in: scope and purposes of, 66-7, treat- 
ment of transferor’s earned surplus or deficit, 68, 
treatment of conversion of transferor’s equity in- 
vested capital to transferee’s borrowed capital, 
and vice versa, 68-9; provisions of §718 relating 
to “identity” reorganizations: treatment of trans- 
feror’s earnings deficits, 70-1, situations where 
applicable, 71-2, rules criticized, 72; provisions 
of §761 relating to intercorporate liquidations: 
applicability of, 72-3, concepts of “plus” and 
“minus adjustments” used in, 73-4, rules for 
making such adjustments in basis of liquidated 
stock, 74-7, examples illustrating defects in, 77-9; 
provisions of §713 relating to corporate split-ups: 
purpose of, 81, language of, quoted, 82, defects 
in, 82-3; Supplement A relating to coalescence 
of base-period income experience of several cor- 
porations construed into one: generally, 83, types 
of transactions included, 83-6, general operation 
of, 86-7, major defect in, 87-8, special problems 
in computing base period income for purposes 
of, fiscal years, 88-9, “short” years, 89, “vacant” 
years, 89-90, relation of such computations to 
general relief provisions in §722, 90-1; provisions 
of §742 relating to prevention of duplication 
where component corporation is acquired in ex- 
change for assets: terms of, quoted, 91, basic 
theory of regulations issued under, 92-3, rules 
involving multiple Supplement A _ transactions, 
93-4, extension of regulations to cases not in- 
volving duplication, 94-5, need for greater ad- 
ministrative flexibility, 95-6; provisions of §740 
relating to prevention of duplication where com- 
ponent survives: defects in law before 1942 Act, 
96-7, rules established by 1942 Act, 97-9, need 
for relief to surviving component, 99; extreme 
complexity of provisions relating to, 99-100, 145, 
as affected by artificiality of income tax rules for 
“reorganizations,” 100-1; lack of provision for 
reorganization by recapitalization, 101-2, effect of, 
on certification for amortization, 154. 
CorporaTE TAXATION 

proportion of, in federal revenues, 108; relation 
of, to corporate revenues, 121-2; problems of, 
antedating war period: measurement of business 
income, 109-10, interrelationship of, with indi- 
vidual income taxation, 110-11, as aggravated by 
war, 112-3; distinction between peacetime and 
wartime problems of, 113-4; problems of, in war- 
time: need for additional revenue, 114, preven- 
tion and recapture of excessive war profits, 114-6, 
promotion of war production, by giving incen- 
tive to efficiency, 116-7, 124-5, 134-5, by pro- 
viding for amortization of war facilities, 117-8, 
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control of inflation, 118-9, 126-8, 135-6; prob- 
lems in, of post-war period: facilitation of recon- 
version, by carry-back of losses, 119-20, variations 
in corporate liquidity, 120, 148, control of mon- 
opoly profits, 137-8, need to reduce emphasis on 
business taxes, 139, 148. See Excess Prorits 
Tax: Economic EFFECcTs. 


DEFENSE PLANT CORPORATION 
tax effects of contracts by, and other contracts for 
government ownership of plants, 162-4. See 
AMORTIZATION OF WARTIME PLANTS. 


Delaware Terminal Corporation v. Commissioner, 45. 
Detroit Edison Co. v. Commissioner, 162. 


Edwards v. Cuba Railroad Co., 161. 

EMERGENCY Pant Facivities 
contracts for Government reimbursement of cost 
of, 159-60; treasury rule treating reimbursements 
for, as gross income, 160, questioned, 161-2. See 
AMORTIZATION OF WARTIME PLANTS. 


Excess Profits CoNcEPT 
conflict in policy between concepts of excess prof- 
its as unreasonable profits and as wartime profits, 
5, 28, 43; shift in emphasis to concept of excess 
profits as wartime profits, 5, 7-8; emphasis on 
experience of particular corporation in, 29-34; as 
reflected in concept of invested capital, 35-39; as 
reflected in scope of tax, 39, in use of carry-backs 
and carry forwards, 39-40, in relation of excess 
profits tax to corporate income tax, 40-41; sum- 
mary statement of, 41-42. 

Excess Prorirs Net INCOME 
adjustments in, for interest, 15, for income from 
“inadmissible assets,” 15; elimination of non- 
recurrent items, 16, including capital gains and 
losses, 16, 35, income gained by retirement of 
bonds, 17, 35, or by debt recoveries, 17, intercom- 
pany dividends, 17, casualty losses, 17, 35, repay- 
ments of processing taxes, 18. See AVERAGE EARN- 
Incs CREDIT. 

Excess Prorirs Tax: Economic EFFEcTs 
on costs, generally, 123-4, by affecting productive 
efficiency, 124-5, by affecting costs of labor and 
materials, 125-6; on prices, 126-8; on corporate 
dividends, 128-30, 148, as affected by postwar 
credit, 129; on level of production, 130-32, 134-5; 
from political standpoint, 134; as source of rev- 
enue, 122; on governmental war contract policies, 
136; uneven, resulting from difficulties in applica- 
tion, 136-7; unsatisfactory as control over monop- 
olistic gains, 137-8. See CorporaTE TAXATION. 

Excess Prorits Tax: EXEMPTIONS 
of income derived from mining strategic minerals, 
25, 131-2; of income derived from “excess out- 
put” of wasting asset industries, 25; of personal 
service corporations where shareholders elect to be 
taxed personally, 25-26, 39; of specified types of 
corporations, 26; of individuals and partnerships, 


39. 
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Excess Prorits Tax: First Wortp War EXPERIENCE 


excessiveness of profits determined by relation to 
pre-war profits and invested capital, 115; gen- 
erally use of, by belligerents, 133, 140; unpop- 
ularity in United States, 133; repeal urged by 
four Secretaries of the Treasury, 140-1; criticism 
by Prof. T. S. Adams, 141, by Tax Committee 
of Nat. Ass’n of Mfrs., 141-2; need for amortiza- 
tion provisions shown by, 150, 155. 


Excess Prorits Tax: LecistativeE History 


pre-war discussion of problem, 115-6, 142; adop- 
tion of 1940 Act, 3-4, 142-3; Vinson-Trammell 
Act of 1934, 3-4, 116, 142; development of con- 
cept of excess profits, generally, 4-5, in original 
Treasury proposals, 5-6, as modified in Senate, 
6-7, under 1941 Amendments, 7-8, under 1942 
Act, 8-9; development of rates, as originally re- 
ported, 11, in House Bill, 11-12, in Senate Bill, 
11-12, under 1941 Amendments, 12, under 1942 
Act, 12-13; relation of excess profits tax and in- 
come tax, under original Act, 13, under 1941 
Amendments, 13, under 1942 Act, 14; develop- 
ment of method of computing excess profits net 
income, adjustments in credit, 15, elimination of 
non-recurrent items, under 1940 Act, 16, pro- 
vision for other adjustments, 16-8; development 
of relief provisions under original act, 18-9, under 
1941 Amendments, 19, under 1942 Act, 19; de- 
velopment of relief provisions as to: carry-over 
and carry-back, 19-20, income related to other 
years, 20-1, installment income, 21, abnormal de- 
ductions, 21-2, reconstructed base period experi- 
ence, under original act, 22, under 1941 Act, 22-3, 
under 1942 Act, 23-4; development of provisions 
for treatment of special types of corporations, min- 
ing companies, 24-5, personal service companies, 
25-6, exempt corporations, 26, consolidated re- 
turns, 26-7. 


Excess Prorits Tax: RaTEs 


as originally proposed, 11, as modified by House, 
11, by Senate, 11-2, by 1941 Amendments, 12, 
by 1942 Act, 12-3; post-war credit provided in 
connection with, 12-3; concessions to small cor- 
porations in, 11, 133; as affected by question 
whether regular corporate income tax is deductible, 
13-4; effect of, on need for refinements in de- 
termining tax base, 34, 113; as proposed by Nat. 
Ass’n of Mfrs., 143-4. 


Foreicn War Losses 


(tax treatment for) provisions of §127 relating to, 
summarized, 166, legislative history of, 167, 
major problems to be solved by, 167-8; conclusive 
presumption in §127 that property in enemy na- 
tion is seized as of date of declaration of war, 
168, as applied to stocks, bonds, etc., 169-70; 
application of presumption in cases where enemy 
seized control of situs of property after declaration 
of war, 171-2; classification of war losses due to 
destruction or seizure as casualty losses, 172-3; 
use of carry-back to avoid hardship where corpor- 
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ations no longer can operate, 173; use of con- 
solidated return privilege by corporations whose 
subsidiaries held foreign assets, 173-4; relation of, 
to foreign tax credit in §131, 174-5; effect on of 
§23(k) changing rule as to charging off bad 
debts, 175; adjusted basis rule used in determin- 
ing amount of, 175; election to reduce amount of, 
by amount of liabilities satisfied out of property, 
176; treatment of recoveries of property previously 
deducted as, 176-8; limited allowance of deduction 
based on partial worthlessness of stock because 
of, 178-9. 


Helvering v. Alabama Asphaltic Limestone Co., 101. 
Helvering v. Southwest Consolidated Corp., 101. 


INFLATION 

control of, as factor in wartime corporate taxation, 

118-9; effect of excess profits taxation on war- 

time costs, 123-6, on wartime prices, 126-8, 135-6. 

See CorporaTE Taxation; Excess Prorits Tax: 

Economic EFFECTs. 

INTERNAL REVENUE CODE 

references in text to sections of: 

Section 13(a)(1), 15. 

Section 17(c), 179. 

Section 22(b)(4), 15, 82. 

Section 23(g)(2), 169, 175; §23(k), 175; §23(k) 
(2), 169, 175; §23(1), 1553 §23(m), 155. 

Section 26(a), 15. 

Section 101, 26. 

Section 112, 101; §112(b)(4), 66; §112(b)(5), 
64, 66, 84; §112(b)(6), 72, 73; §112(b)(7), 
73; §112(b)(9), 66, 73; §112(b)(10), 73; 
§r12(c), 84; §r12(e), 84; §112(f), 177; 
§112(g), 63, 64; §112(g)(1), 85. 

Section 113, 101; §113(a), 158; §113(a)(2), 162; 
§113(a)(7), 64; §113(a)(8), 162; §113(a)(8) 
(A), 64; §113(a)(8)(B), 64; §113(a)(20), 66; 
§113(a)(21), 66; §113(b), 158, 159; §113(b) 
(1)(A), 162; §113(b)(2), 67. 

Section 115(1), 63, 65, 67. 

Section 117, 16; §117(j), 16, 177. 

Section 119, 174. 

Section 121, 175. 

Section 122, 172, 173. 

Section 124, 149, 150, 151, 153, 156. 

Section 127, 165, 166, 167, 168, 172, 173, 174, 
175, 176, 177, 179; §127(a)(1), 168, 171, 173, 
178; §127(a)(2), 168, 170, 178; §127(a)(3), 
169, 170, 171, 175, 178; §127(b), 176; 
§127(b)(1), 175; §127(b)(2), 176; §127(c), 
176, 177; §127(c)(2), 176, 179; §127(c)(3), 
179; §127(e), 169, 170, 178, 179; §127(e)(2)- 
(A), 178. 

Section 131, 174, §131(a), 175. 

Section 141(b), 174. 

Section 142(b), 174. 

Section 156, 167. 

Section 322(b)(5), 175. 





Section 711(b)(1)(J), 35. 

Section 713; 8, 44, 58, 60, 84, 86, 87; §713(a) 
(1)(B), 57; §713(d)(2), 32, 80, 99; $713(e), 
60, 86; §713(e)(1), 59, 60, 80; §713(f), 50, 
60, 80, 87; §713(f)(7), 89; §$713(g), 36; 
§713(g)(5), 80, 81. 

Section 714, 8. 

Section 718, 18, 58, 63, 64, 100, 101; §718(a), 
66, 67, 74, 78; §718(a)(1), 63; §718(a)(2), 
63, 66, 67; §718(a)(4), 63; §718(a)(5), 72, 
73, 74, 75, 76, 77; §718(b), 74; §718(b)(4), 
72, 73, 74, 75, 76, 77- 

Section 719, 63. 

Section 721, 17, 19, 21, 32. 

Section 722, 21, 22, 23, 24, 26, 27, 29, 43, 44, 
47, 52, 56, 57, 59, 60, 61, 80, 90, 98, 103, 106, 
147; §722(b), 44, 55, 59; §722(b)(1), 30, 44, 
53, 60; §722(b)(2), 30, 46, 47, 50, 57, 60; 
§722(b)(3), 32, 48, 49, 51; §722(b)(3)(A), 
30, 48, 50, 51, 52; §722(b)(3)(B), 30, 48, 
51; §722(b)(4), 30, 34, 44, 45, 52, 55, 57, 
58; §722(b)(5), 51, 57, 58; §722(c), 58, 59, 
61; §722(c)(2), 39; §$722(c)(3), 323 $722(e) 
(2), 90. 

Section 723, 18. 

Section 725, 26, 58. 

Section 731, 25. 

Section 734, 104. 

Section 735, 25. 

Section 736(a), 21. 

Section 740(a), 84, 85; §740(a)(1)(A), 84, 96; 
§740(a)(1)(B), 84; §740(a)(1)(C), 84; §740 
(a)(1)(D), 84; §740(a)(2), 84; §740(a)(3), 
84; §740(a)(4), 84; §740(c), 87, 96, 98; 
§740(c)(1), 97; $740(f)(1), 87; §740(g), 1453 
§740(h), 84. 

Section 742, 86; §742(b), 86; §742(d), 87; 
§742(d)(1), 145; §742(d)(2), 145; §$742(e), 
99; §742(f)(1), 90, 91, 92, 93, 94, 95, 96, 
a §742(f)(2), 98; §742(h), 87; §742(h)(2), 
9. 

Section 743, 87; §743(a)(1), 145; §$743(a)(2), 
145; §743(a)(3), 145. 

Section 750, 66, 67. 

Section 751, 66, 70. 

Section 760, 66, 67, 68, 70, 71, 75, 78, 100; 
§760(a)(2), 67. 

Section 761, 10, 72, 73, 74, 75s 76, 77> 78, 101; 
§761(b)(1), 733 §761(b)(2), 73; §761(b)(3), 
73; §761(c), 74, 76; §761(c)(3), 75; §761(d), 
74; §761(e), 74, 76, 78. 

INVESTED CAPITAL CREDIT 

as proposed by Treasury, 5-6, as modified in 

Senate, 6, as changed by 1941 Amendments, 8; 

use of “tax basis” rule in computing, 9; summary 

of provisions for, 10, 36; inclusion in, of borrowed 
capital up to 50%, 6, 35, 37; “inadmissible assets” 
excluded from, 15; as a method of relief to tax- 
payer, 29, 32-3, 43-4; use of historic cost in com- 
puting, 36; effect of, on transfers of corporate 
assets and reorganizations, 38; rules determining 


























major elements of, 63-4, and when acquisitions 
are valued on basis antedating transfer, 64-5; pro- 
visions relating to effect on, of intercorporate 
exchanges, 66-9, of “identity” reorganizations, 
70-2, of intercorporate liquidations, 72-9; account- 
ing problems in determining, 104-5; discrimina- 
tion against larger corporations in 146. See Cor- 
PORATE READJUSTMENTS. 


NaTIonaL Ass’N OF MANUFACTURERS 
repeal of excess profits tax after World War I 
urged by committee of, 141-2; suggestions of 
committees of, concerning present excess profits 
tax, 143-4. 


PRICES 
see CoRPORATE TAXATION; Excess Prorits Tax: 
Economic EFFECTs. 

RELIEF PRovIsIONS 
reasons for limited relief provisions in 1940 Act, 
18-19; carry-over and carry-back as means of, 19- 
20, 39, 40; privilege of reallocation of income at- 
tributable to other than taxable year, 20-1, 40; 
adjustment permitted in installment income, 21; 
provision for eliminating abnormal deductions, 
21-2, 34-5; provision for reconstructing base- 
period experience: development of plan for, 22-3, 

statutory criteria determining availability of, 23-4, 


InpEx—Excess Prorits TaxaTION 











183 


44, 46, 48, 52, 57, incase of new corporations, 
24, examples of, 30-1, 58-9; reasons for emphasis 
on reconstruction of base-period experience, 29, 
32-4; reconstruction of base-period income where: 
production interrupted or diminished by unusual 
event, 44-6, business depressed by unusual, tem- 
porary economic circumstances, 46-8, business de- 
pressed by variant profits cycle, 48-51, or sporadic 
production peaks not duly represented in base 
period, 51-2, change in character of business just 
before or during base period, 52-7, other factors 
rendering base period inadequate standard (‘“‘catch- 
all” provision), 57-8, new business in which in- 
vested capital inadequate standard for determining 
excess profits, 58-9, where component corporations 
are involved, 90-7; relation of various relief pro- 
visions to each other, 59-60; administrative prob- 
lem presented by Section 722, 61, 147. 


REVENUE ACT OF 1942 


Section 142, 66; §156, 165; §159(a), 174; §216, 
81; §218, 67; §219, 70; §222, 23; §229(b), 66; 
§230(a), 66; §361, 26; §361(b)(4), 26. 


United States v. White Dental Mfg. Co., 168, 176. 


VINSON-TRAMMELL ACT 


inadequacy of, to meet needs of defense program, 
3-4; limitations imposed by, 3-4, 116, 142. 














INDEX—WAR CONTRACT TERMINATION (Parr I) 


AccounTING PrincipLes (see Cosr DETERMINATION 
PRINCIPLES). 


BarucH Report* 
summary of main points, 445-7; recommendations 
on disposition of property, 471, note 119; recog- 
nition subcontract problems, 525; position on com- 
pany settlements, 529. 


Company SETTLEMENTS 
nature of, 529; flaws in existing procedure, 530-2; 
should not be mandatory, 532; accounting com- 
plexities under existing termination clauses, 533; 
necessity of formula modification, 533; suggested 
modifications, 533-4; advantages of company 
settlements, 534-6; minimizing delays, 534; simpli- 
fying accounting and audit, 534; coordination with 
renegotiation, 534-6; obstacles, 536; lack of privity, 
536; offsets, 537; double payments, 537-8; de- 
termination of remote government work, 538-9; 
circumstances in which company settlements are 
not feasible, 539. 

ConstruCTION CONTRACTS 
application of general termination principles, 495. 

Cosr DETERMINATION PRINCIPLES* 
War Department Termination Accounting Manual 
(TAM), 450; new uniform Statement of Principles 
for Determination of Costs (text), 511-4; certain 
includable and excladable costs, 482-7; certain 
accounting complexities in separate contract treat- 
ment, 533; suggested mandatory formulation 
coupled with modification of role of G.A.O., 543. 

Cost-PLus ConTRACTS 
application of termination principles, 497; pro- 
rating the contractor’s fee, 497; special problems 
in disposition of property, 497-8; special problems 
relative to subcontracts, 499-500; final settlement 
agreement terms, 500. 


DEMOBILIZATION 
general discussion, 436 ff., 554 ff. 
Director oF Contract SETTLEMENT* 
suggestion for duties and powers, 556-7. 
Disposirion OF PRoPpERTY* 
policy in standard forms of termination articles 
and administrative directives, 471-2; Baruch Re- 
port’s recommendations, 471, note 119; steps, 
472; retention or return at less than cost, 472; 
administrative standards for the contracting officer, 
473; loss from excess inventory, 473. 


GeneraL AccounTING OFFICE 
position in negotiated settlements, 461; in settle- 
ments by formula, 491; views expressed at com- 
mittee hearings, 501 ff.; no need for negotiated 
settlement if audit further limited by legislation, 








534; statutory modification of G.A.O.’s review 
coupled with designation of settlement formulas, 


543- 
Globe Indemnity Co. v. United States, 46x. 


INTERIM Financinc* 
proposals of the Baruch report, 445; the contractor’s 
dilemma, 477; partial payments, 477; reaching the 
subcontractor, 478; advance payments, 478; guaran- 
teed loans, 479; V, V-T and T loans and their 
limitations, 550-3; various types of interim financ- 
ing and need for legislation, 549-53. 


LEGISLATION (see ROLE oF CONGRESS). 


Murray-GeorceE BiLi* 
recognition of conclusiveness of contracting officer’s 
settlements, 507-8; hope for proper solution of 
subcontract problems, 525; policy statement on 
compensation and cost principles, 544; policy on 
providing quick financing, 549. 


NEcoTIATED SETTLEMENT 

legal bases, 459-61; avoiding General Accounting 
Office audit, 4€1; difficulties in absence negotia- 
tion clause, 462-4; advantages, 464-5; flexibility in 
amounts payable, 480; formula clauses as a guide, 
481; statements constituting contractor’s settlement 
proposal, 481; essentials of Government “office 
review” of data, 482; accounting checks, 482; 
costs and profits on uncompleted portions, 483; 
post-termination costs, 483; application of Prin- 
ciples of Cost Determination, 483; included and 
excluded costs, 483-7; profit allowance, 487-90; 
no need of negotiated settlement if legislative 
limits put on G.A.O., 534; relationship to formula 
settlement, 543. 


OrFicE oF War MosiLizaTion* 
recent activities, 444, 445-7 (Baruch Report), 451; 
suggested responsibilities, 557. 


ProFits 
allowance for anticipated profits on uncompleted 
work, 487-90; in formula settlement, 491-2; under 
preliminary contractual instruments, 494}; cost- 
plus contracts, 497; text of uniform and standard 


clauses, 509, 515. 


RENEGOTIATION 
relation to problems in contract termination, 485, 
508, 534-6. 

Ricut To TERMINATE 
reservation of right as not invalidating contract, 
465; distinguished from breach of contract, 467; 
“termination” not equivalent to legal termination 
of the contract relationship, 469. 


* See also Part II of this Symposium, soon to be published. 
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RoLe oF ConcReEss 

probable control over policies, 444; piece-meal 
legislation, 444; the swing toward congressional 
assertiveness, 540; acceleration in termination in- 
terest, 541; bills introduced, 541; impetus from 
the Comptroller General’s stand, 541-2; four 
major problems, 542; basic contract settlement 
questions needing legislative answers, 543-9; de- 
termination of amount payable, 543; legislative 
modification of role of G.A.O., 543; responsibility 
toward subcontractors and suppliers, 544; decen- 
tralization of settlements, 546-7; achievement of 
uniformity and simplicity, 547; providing an ap- 
peals system, 548; protection against overpayment 
and fraud, 548; records and checks, 548; status 
of informal commitments, 549; financing needs 
and legislation, 549; role of the R.F.C. and other 
agencies, 552-3; putting released resources back 
to work, 553-4; pattern of terminations, 554-6; 
present lack of authoritative demobilization ma- 
chinery, 554; areas of friction, 555-6; administra- 
tive machinery and suggested function of Director 
of Contract Settlement, 556-7; suggested role of 
Office of War Mobilization, 557-8; continuous 
Congressional vigilance, 558. 


SETTLEMENT BY FoRMULA 


basis of settlement, 456-7, 490-1; agency audit 
and General Accounting Office audit, 491, 492; 
recourse in disagreement over factual determina- 
tions of costs or profits, 491. 


SUBCONTRACTS 


notice to prime contractor requiring termination of 
subcontracts, 474; official form of notice prime- 
to-sub contractor, 474; settlement as the sphere 
of prime contractor, not of Government, 474, 536, 
544; contracting officer’s approval of prime-sub 
settlements, 474-5; damages for breach of sub- 
contract by termination, 475; prime contractor's 
responsibility in scrutiny of subcontractor’s cost 
statements, 476; withholdings, 477; general discus- 
sion, 518-28; difficulty in absence of contractual 
relationship government-to-subcontractor, 519; 
problems confronting subcontractor, 519; prob- 
lem of the weak link in the chain of debtors, 
520; limitations on the escrow device, 520; sub- 
contractor’s risk in prime cancellations for default, 
520; lessened risk in new uniform termination 
article, 521; need for subcontractor reassurance 
irrespective of prime’s solvency, 521; bases of 
settlement, 521; absence of termination clauses in 
subcontracts, 521; importance of contracting 
officer's approval of subcontract claims, 522; sub- 
contractor’s risk and the common law damages 
rule, 522; importance of time element in pay- 
ments, 523; prime’s financing methods and 
jeopardy to subcontractors, 524; need of industry 
preparedness, 524; group settlements, 525; need 
for financing techniques, 527; blank check vs. 
penny pinching, 528. 





InpEx—War Contracr TERMINATION (Part I) 


TERMINATION CONTRACTUAL CLAUSES 
new uniform termination article for fixed price 
supply contracts (text), 509-11; former standard 
War Department termination articles still prevail- 
ing in many existing contracts (text), 514-7; 
analyses of provisions in old and new termination 
articles, 453-93 ‘necessity for modification and sug- 
gested modifications to meet problems of company 
settlement, 533-4. 
TERMINATION PoLiciEs AND PROCEDURES 

general discussion, 449-517; Joint Contract Termi- 
nation Board and problems under consideration, 
451; goals of termination policy and procedure, 
452; development of contractual termination 
clauses, 452-9; termination clauses in contracts 
before Feb. 20, 1944, 453-43 brief analysis of new 
uniform termination clause and comparison with 
older clauses, 454-5; negotiated settlements—legal 
bases, 459-61; —side-stepping the General Ac- 
counting Office, 461; —difficulties in absence 
negotiated settlement clause, 462-4; —advantages, 
464-5; right to terminate, 465-7; choice of con- 
tract to be terminated, 467-8; notice of termina- 
tion and preliminary procedures, 468; instructions 
to contractors, 469; points covered in preliminary 
conference, 470; disposition of property, 471-3; 
subcontract termination, 473-7; interim financing, 
477-9; standards and procedure in negotiating 
settlement, 480-90; formula settlement, 490-2; 
equitable adjustments under “changes” clauses, 
492; terminations under letter purchase orders, 
letters of intent and other preliminary instru- 
ments, 493-5; lump sum construction contracts, 
495-6; cost-plus contracts, 496-500; terminations 
and Congress, 500-8. 


United States v. Corliss Steam Engine Co., 460. 


War ADJUSTMENT PROBLEM 

early postwar planning, 430; avoidance of pub- 
licity for fear of adverse propaganda, 430-1; prob- 
lems of transition, 432 ff.; magnitude of the recon- 
version job, 433; development of industrial mobi- 
lization, 433-4}; results of industrial mobilization, 
434-5; conversion and reconversion of plants, 
435-6; industrial demobilization, 436; problem 
of synchronizing cancellations with lifting of 
controls, 436; amount of contract terminations, 
437; global war stage, 437; Pacific war stage, 438; 
military requirements, 438; selection of companies 
to make civilian goods, 438; relative efficiency of 
concerns, 439; efficiency in use of natural resources, 
440; consistency with economic pattern for the 
future, 440; considerations regarding competitive 
position, 441; problems of competitive position, 
442; variations of competitive issues, 443; estab- 
lishing general policies, 444; necessity for corre- 
lating the taxation program, 444; and. pricing 
policies, 445; main points of the Baruch Report, 
445-7; execution of policies, 447; role of business 
leadership, 448. 








INDEX—WAR CONTRACT TERMINATION (Parr 1) 


Accountinc PrincipLes (see Cost DETERMINATION 
PRINCIPLES). 


BarucH Report* 
summary of main points, 445-7; recommendations 
on disposition of property, 471, note 119; recog- 
nition subcontract problems, 525; position on com- 
pany settlements, 529. 


ComPANY SETTLEMENTS 
nature of, 529; flaws in existing procedure, 530-2; 
should not be mandatory, 532; accounting com- 
plexities under existing termination clauses, 533; 
necessity of formula modification, 533; suggested 
modifications, 533-4; advantages of company 
settlements, 534-6; minimizing delays, 534; simpli- 
fying accounting and audit, 534; coordination with 
renegotiation, 534-6; obstacles, 536; lack of privity, 
536; offsets, 537; double payments, 537-8; de- 
termination of remote government work, 538-9; 
circumstances in which company settlements are 
not feasible, 539. 

ConstRUCTION CONTRACTS 
application of general termination principles, 495. 

Cosr DETERMINATION PRINCIPLES* 
War Department Termination Accounting Manual 
(TAM), 450; new uniform Statement of Principles 
for Determination of Costs (text), 511-4}; certain 
includable and excludable costs, 482-7; certain 
accounting complexities in separate contract treat- 
ment, 533; suggested mandatory formulation 
coupled with modification of role of G.A.O., 543. 

Cost-PLus ConTRAcTs 
application of termination principles, 497; pro- 
rating the contractor’s fee, 497; special problems 
in disposition of property, 497-8; special problems 
relative to subcontracts, 499-500; final settlement 
agreement terms, 500. 


DEMOBILIZATION 
general discussion, 436 ff., 554 ff. 
Director oF Contract SETTLEMENT* 
suggestion for duties and powers, 556-7. 
Disposir1on OF PRoperty* 
policy in standard forms of termination articles 
and administrative directives, 471-2; Baruch Re- 
port’s recommendations, 471, note 119; steps, 
472; retention or return at less than cost, 472; 
administrative standards for the contracting officer, 
473; loss from excess inventory, 473. 


GENERAL ACCOUNTING OFFICE 
position in negotiated settlements, 461; in settle- 
ments by formula, 491; views expressed at com- 
mittee hearings, 501 ff.; no need for negotiated 
settlement if audit further limited by legislation, 





534; statutory modification of G.A.O.’s review 
coupled with designation of settlement formulas, 


543- 
Globe Indemnity Co. v. United States, 461. 


INTERIM Financinc* 
proposals of the Baruch report, 445; the contractor’s 
dilemma, 477; partial payments, 477; reaching the 
subcontractor, 478; advance payments, 478; guaran- 
teed loans, 479; V, V-T and T loans and their 
limitations, 550-3; various types of interim financ- 
ing and need for legislation, 549-53. 


LEcIsLATION (see RoLeE oF ConGREss). 


Murray-GeorceE Biti* 
recognition of conclusiveness of contracting officer’s 
settlements, 507-8; hope for proper solution of 
subcontract problems, 525; policy statement on 
compensation and cost principles, 544; policy on 
providing quick financing, 549. 


NEGOTIATED SETTLEMENT 

legal bases, 459-61; avoiding General Accounting 
Office audit, 461; difficulties in absence negotia- 
tion clause, 462-4; advantages, 464-5; flexibility in 
amounts payable, 480; formula clauses as a guide, 
481; statements constituting contractor’s settlement 
proposal, 481; essentials of Government “office 
review” of data, 482; accounting checks, 482; 
costs and profits on uncompleted portions, 483; 
post-termination costs, 483; application of Prin- 
ciples of Cost Determination, 483; included and 
excluded costs, 483-7; profit allowance, 487-90; 
no need of negotiated settlement if legislative 
limits put on G.A.O., 534; relationship to formula 
settlement, 543. 


Orrice oF War MosiizaTion* 
recent activities, 444, 445-7 (Baruch Report), 451; 
suggested responsibilities, 557. 


ProrFits 
allowance for anticipated profits on uncompleted 
work, 487-90; in formula settlement, 491-2; under 
preliminary contractual instruments, 494; cost- 
plus contracts, 497; text of uniform and standard 
clauses, 509, 515. 


RENEGOTIATION 
relation to problems in contract termination, 485, 
508, 534-6. 

Ricut To TERMINATE 
reservation of right as not invalidating contract, 
465; distinguished from breach of contract, 467; 
“termination” not equivalent to legal termination 
of the contract relationship, 469. 


* See, also, Index to Part II of this Symposium, 
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RoLe or ConcRess 

probable control over policies, 444; piece-meal 
legislation, 444; the swing toward congressional 
assertiveness, 540; acceleration in termination in- 
terest, 541; bills introduced, 541; impetus from 
the Comptroller General’s stand, 541-2; four 
major problems, 542; basic contract settlement 
questions needing legislative answers, 543-9; de- 
termination of amount payable, 543; legislative 
modification of role of G.A.O., 543; responsibility 
toward subcontractors and suppliers, 544; decen- 
tralization of settlements, 546-7; achievement of 
uniformity and simplicity, 547; providing an ap- 
peals system, 548; protection against overpayment 
and fraud, 548; records and checks, 548; status 
of informal commitments, 549; financing needs 
and legislation, 549; role of the R.F.C. and other 
agencies, 552-3; putting released resources back 
to work, 553-4; pattern of terminations, 554-6; 
present lack of authoritative demobilization ma- 
chinery, 554; areas of friction, 555-6; administra- 
tive machinery and suggested function of Director 
of Contract Settlement, 556-7; suggested role of 
Office of War Mobilization, 557-8; continuous 
Congressional vigilance, 558. 


SETTLEMENT BY FoRMULA 


basis of settlement, 456-7, 490-1; agency audit 
and General Accounting Office audit, 491, 492; 
recourse in disagreement over factual determina- 
tions of costs or profits, 491. 


SUBCONTRACTS 


notice to prime contractor requiring termination of 
subcontracts, 474; official form of notice prime- 
to-sub contractor, 474; settlement as the sphere 
of prime contractor, not of Government, 474, 536, 
544; contracting officer’s approval of prime-sub 
settlements, 474-5; damages for breach of sub- 
contract by termination, 475; prime contractor’s 
responsibility in scrutiny of subcontractor’s cost 
statements, 476; withholdings, 477; general discus- 
sion, 518-28; difficulty in absence of contractual 
relationship government-to-subcontractor, 519; 
problems confronting subcontractor, 519; prob- 
lem of the weak link in the chain of debtors, 
520; limitations on the escrow device, 520; sub- 
contractor’s risk in prime cancellations for default, 
520; lessened risk in new uniform termination 
article, 521; need for subcontractor reassurance 
irrespective of prime’s solvency, 521; bases of 
settlement, 521; absence of termination clauses in 
subcontracts, 521; importance of contracting 
officer’s approval of subcontract claims, 522; sub- 
contractor’s risk and the common law damages 
rule, 522; importance of time element in pay- 
ments, 523; prime’s financing methods and 
jeopardy to subcontractors, 524; need of industry 
preparedness,. 524; group settlements, 525; need 
for financing techniques, 527; blank check vs. 
penny pinching, 528. 








InpEX—War Contract TERMINATION (Part I) 


TERMINATION CONTRACTUAL CLAUSES 


new uniform termination article for fixed price 
supply contracts (text), 509-11; former standard 
War Department termination articles still prevail- 
ing in many existing contracts (text), 514-7; 
analyses of provisions in old and new termination 
articles, 453-9; necessity for modification and sug- 
gested modifications to meet problems of company 
settlement, 533-4. 


TERMINATION PoLiciEs AND PROCEDURES 


general discussion, 449-517; Joint Contract Termi- 
nation Board and problems under consideration, 
451; goals of termination policy and procedure, 
452; development of contractual termination 
clauses, 452-9; termination clauses in contracts 
before Feb. 20, 1944, 453-4; brief analysis of new 
uniform termination clause and comparison with 
older clauses, 454-5; negotiated settlements—legal 
bases, 459-61; —side-stepping the General Ac- 
counting Office, 461; —difficulties in absence 
negotiated settlement clause, 462-4; —advantages, 
464-5; right to terminate, 465-7; choice of con- 
tract to be terminated, 467-8; notice of termina- 
tion and preliminary procedures, 468; instructions 
to contractors, 469; points covered in preliminary 
conference, 470; disposition of property, 471-3; 
subcontract termination, 473-7; interim financing, 
477-9; standards and procedure in negotiating 
settlement, 480-90; formula settlement, 490-2; 
equitable adjustments under “changes” clauses, 
492; terminations under letter purchase orders, 
letters of intent and other preliminary instru- 
ments, 493-5; lump sum construction contracts, 
495-6; cost-plus contracts, 496-500; terminations 
and Congress, 500-8. 


United States v. Corliss Steam Engine Co., 460. 


War ApjUSTMENT PROBLEM 


early postwar planning, 430; avoidance of pub- 
licity for fear of adverse propaganda, 430-1; prob- 
lems of transition, 432 ff.; magnitude of the recon- 
version job, 433; development of industrial mobi- 
lization, 433-4; results of industrial mobilization, 
434-5; conversion and reconversion of plants, 
435-6; industrial demobilization, 436; problem 
of synchronizing cancellations with lifting of 
controls, 436; amount of contract terminations, 
437; global war stage, 437; Pacific war stage, 438; 
military requirements, 438; selection of companies 
to make civilian goods, 438; relative efficiency of 
concerns, 439; efficiency in use of natural resources, 
440; consistency with economic pattern for the 
future, 440; considerations regarding competitive 
position, 441; problems of competitive position, 
442; variations of competitive issues, 443; estab- 
lishing general policies, 444; necessity for corre- 
lating the taxation program, 444; and pricing 
policies, 445; main points of the Baruch Report, 
445-73 execution of policies, 447; role of business 
leadership, 448. 
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AccoUNTING PRoBLEMS 


Directive establishing principles for cost determi- 
nation by contractual agreement, 594-5; adminis- 
trative statement of objectives on unsettled prob- 
lems, 595; types of accounting problems, 596; 
basis of settlement: agreement and disagreement 
settlements, 596-7; what constitutes recognized 
commercial accounting practices, 598 ff.; inade- 
quacy of normal commercial accounting methods 
as applied to termination, 599-60; exclusion of 
costs included in renegotiation refunds, 600; criti- 
cism of such exclusion, 600-2; elements of 
costs, 602 ff.; common inventory, 602; deprecia- 
tion, 603; loss on special facilities, 603; experi- 
mental and research expense, 603; special leases, 
603; advertising, 604; limits on aggregate over- 
head, 604; initial loading costs, 604; items ex- 
cluded, 605; verification procedure, 605; responsi- 
bility for examining and settling subcontracts, 
606; desirability of “over-all” verification and 
settlement, 607; work stoppage and inventorying, 
608; disposal of materials, 609; methods of settle- 
ment as affecting application of accounting princi- 
ples, 611; settlement expenses, 611; presentation 
of termination data in financial statements, 612; 
cost principles as affected by the Contract Settle- 
ment Act, 686 ff. 


ADMINISTRATIVE AND JupicraL MACHINERY FOR 


TERMINATIONS 

policy determinations, 659; Office of War Mobili- 
zation, 659; Advisory Unit for War and Post-War 
Adjustment Policies, 660; Joint Contract Termina- 
tion Board, 660; Surplus War Property Adminis- 
tration, 662; role of procurement agencies, 663; 
congressional proposals, 663; Director of Contract 
Settlement, 664; proposals regarding finality of 
settlements, review, bases, subcontractors, General 
Accounting Office, 664 ff.; administration of settle- 
ments: the procurement agencies, 665; War De- 
partment set-up, 666; review of settlements, 668; 
role of General Accounting Office, 669 ff.; same, 
congressional proposals, 672; disposal of dis- 
agreements, 673; claims, suits or disputes, 673; 
prerequisites to filing claim or bringing suit, 675; 
handling of claims by General Accounting Office, 
676; review by Comptroller General, 677; claims 
as bases of court action, 678; Congress as last 
resort, 679; legislative proposals for disputed 
claims, 680; proposed Appeal Board, 681. 


ARBITRATION 


settlement by arbitration, legislative proposals, 
680; provisions for settlement, in Contract Settle- 
ment Act of 1944, 688. 


BarucH-Hancock REporT 


statement of objectives, 595; recommendations as 
to property disposals, 638; suggestions to the Sur- 


INDEX—WAR CONTRACT TERMINATION (Parr II) * 





plus Administrator, 639; views on plant clearance, 
647, 656; coverage and blind spots, 661. 


CoMPTROLLER GENERAL (see GENERAL ACCOUNTING 
OFFIcE). 

Contract SETTLEMENT ACT OF 1944 
background, 683-5; Murray-George Bill, 684; 
principles of the Act, 685; Office of Director of 
Contract Settlement, 685; Advisory Board, 685; 
basis of settlement, 686 ff.; agreement or determi- 
nation, 686; cost principles, 686 ff.; bases for re- 
opening settlements, 687; action by a review board 
when over $50,000, 687; appeals, 687; Appeal 
Board and the courts, 688; removal of the one- 
choice limitation, 688; arbitration, 688; agencies 
as mediators or arbitrators, 688; Court of Claims, 
additional commissioners and auditors, 688; 
interim financing, 689; removal and storage of in- 
ventories and machinery, 689; protection of 
smaller war contractors, 689-90; protecting sub- 
contractor against prime contractor’s default, 690; 
protection of Government, 690; role of General 
Accounting Office, 691; continuous congressional 
surveillance, 691; need for other reconversion 
legislation, 692. 


Disposirion OF Property: CONTRACTOR-OWNED 
PROPERTY 
as part of the contract termination procedure, 
646 ff.; general objectives and policies, 646-7; 
common basis of dispositions and settlement agree- 
ments, 647; allocability, 647-8; assistance of prime 
contractors, 648; disposition procedures, 649; in- 
ventory lists, 649; standard inventory forms, 650; 
basic steps in inventorying, 650; breakdowns, 
650; salvage and scrap, 651; review in cases 
involving over $50,000; pricing policy as to scrap, 
653; the buyer’s covenant as to use, 653; selling 
procedures for usable property, 653; exploring 
potential purchases, 654; assistance of Government 
agencies, 654; pricing policies in the May 25, 1944, 
revision of Procurement Regulation 7, 655; blanket 
approval to contractors to make sales, 655; clear- 
ing of plant, 656; the 60 day rule, 656; alloca- 
tion of risk under the 60 day limit, 656; specific 
regulations in PR-15, 656; storage at contractor’s 
plant, 657; subcontractors, 658; provisions of 
Contract Settlement Act of 1944, 689. 

Dispostr1IoN OF PRopERTY: FEDERALLY OwNeED Sur- 
PLUSES 
causes of surpluses, 633; World War I record, 
634; Executive Order No. 9235, 635; War De- 
partment’s Procurement Regulation No. 7, 637; Sur- 
plus War Property Administration: creation, back- 
ground, constituency, role, 637 ff.; operating agen- 
cies in property disposition, 638; statement of 
policies in dispositions, 639; current disposals of 


*See, also, Index to Part I of this Symposium, supra p. 693, contents of which are given in 
the Foreword of this issue, supra p. 561. 
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consumer goods, 639; stages in development of 
surpluses, 640; main objectives in property dis- 
position, 641; inventorying problems, 641; re- 
cording and reporting surpluses, 642; standard 
detailed classification problem, 642; war plants 
problems, 643; extent of Government ownership, 
manufacturing facilities, 644; diversity of legisla- 
tive proposals, 645. 

Executive Orpver No. 9235 
on surplus property utilization, 636. 

Executive Orper No. 9347 
establishing Office of War Mobilization, 660. 

ExecuTivE Orpver No. 9425 
establishing Surplus War Property Administration, 
637. 

Executive OrpEeR No. 9427 
establishing Retraining and Reemployment Ad- 
ministration, 662. 


GENERAL ACCOUNTING OFFICE 
contention over finality of settlements by agree- 
ment, 597; role, in proposed legislation, 665, 667, 
672 ff.; review of settlements, 669; history of the 
office, 670; extent of legitimate concern in settle- 
ments, 670 ff.; role in handling claims, 673, 
676 ff.; role under Contract Settlement Act of 


1944, 691. 


INTERIM FINANCING 
program envisaged by Contract Settlement Act 
of 1944, 689. 


LaBor AND ‘TERMINATIONS 

concern over income maintenance and job stability, 
613; subsidiary considerations, 613; labor’s rejec- 
tion of “mature economy” theory, 614; contract 
termination as mechanism of purposeful transition, 
614; post-war objectives, 615; immediacy of the is- 
sues, 616; extent of prospective demobilization, 
618; the enlarged labor force, 619; technological 
advances, 619; concentration of war industries, 
620; distress areas, 621; need for unified demobili- 
zation policy, 622; reconversion not simply con- 
version in reverse, 623; role of labor and manage- 
ment in formulation reconversion policies, 623; 
need for over-all legislative program, 624; Kil- 
gore Bill, 624; labor’s concern with administra- 
tive decisions, 625; distribution of terminations, 
626; considerations of distribution of industrial 
manpower, 627; inventory of skills, 627; limita- 
tions in reconversion reserves, 628; issues of trade 
union policy, 628 ff.; seniority, 629; dismissal pay, 
629; military service clauses in labor contracts, 
631; collective bargaining and the reinstatement 
of servicemen, 631; needed harmonization of law, 
policy and termination procedures, 632. 


LecIsLATION (see Contract SETTLEMENT ACT OF 
1944). 





InpEx—War Contract Termination (Part II) 


Murray Birt (see Contract SETTLEMENT AcT oF 
1944). 


RECONVERSION Costs 
allowance, compared with direct aid for financing 
reconversion, 628; (in general, see Accounting 
Problems). 

RENEGOTIATION 
exclusion of costs included in renegotiation re- 
funds from costs to be included in termination 
settlements, 600. 


SMALLER War ConTRACTORS 
provisions of Contract Settlement Act of 1944, 
689-90. 

SranparD CommMopity CLASSIFICATION 
Technical Paper No. 26, 643. 

Statutes (see Contract SETTLEMENT ACT OF 1944). 

SurpLus War Property ADMINISTRATION 
establishment, 637; background in the Baruch- 
Hancock report, 638; constituency, 638; role, 
638 ff.; statements on salvage and scrap, 651. 


TERMINATIONS AFTER Wortp War I 
procurement program at the time of armistice, 
564 ff.; size of procurement program, 565; con- 
version and concentration of industry, 566; legal 
bases of termination of contracts, 567 ff.; diver- 
gencies as to termination clauses, 567 ff.; emer- 
gence of standard clauses, 568; bases of settle- 
ment, 569; limited statutory bases for termina- 
tions, 569; common law principles of Contract: 
implied power to terminate, 570; measure of 
damages, 571; doctrine of frustration, 571; eco- 
nomic policy issues, 572 ff.; abrupt vs. tapered 
termination, 572; no solution of post-war job 
dislocation, 573; legal bases and economic policies 
of terminations in practical operation, 574 ff.; 
initiation and handling of cancellation proposals, 
574; cancellation left to procurement agencies, 
574; impingement of industry and labor views, 
575-7; recommendations of the Employment Serv- 
ice, 577; practical disregard of job dislocation 
angle, 577; rate of cancellation, 579; settlement 
formula and elements of compensation, absent 
contractual provisions, 577-80; interim financing, 
580; administrative procedure, 581 ff.; difficulties 
over informal contracts, 582; Dent Act, 583; 
tightening investigative procedures, 584; problem 
of loss of anticipated profits: judicial decision, 
586; statutory just compensation, 586; review by 
Department of Justice, 587 ff.; review beyond as- 
pects of fraud, 589; list of legal points in examin- 
ing wartime contracts, 589-91; lessons from World 
‘War I, 592-3. 


Wortp War I (see TERMINATIONS AFTER WorLD 
War I). 








Cusropy—IN THE TRIAL Court 











CoMPaRATIVE LEGAL AND SOCIOLOGICAL VIEWPOINTS 


the clan conception, 835; Roman Catholic concep- 
tion, 836; racial and state conception, 836; con- 
tractual-hedonistic conception, 837; Russian free 
love and its decline, 837; general considerations 
concerning children and divorce, 838 ff.; broken 
home’s implications, 839; divorce and juvenile de- 
linquency, 840; foreign laws concerning custody, 
840; foreign laws concerning maintenance, 842 ff.; 
support—whose obligation, 843; extent of main- 
tenance, 843; guarantee of payment, 844; penal 
and other sanctions, 844; financial responsibility 
of the State, 845; representation of child’s interest, 
846; proposed mechanisms, 847; family adviser, 
847; conciliation, 848 ff.; role of the lawyer, 850; 
family court, 851; family jury, 851; personnel 
training, 854. 


ConF.Lict oF Laws 


orthodox doctrine—custody jurisdiction, 820; cus- 
tody as status, 820; status and domicil, 821; dom- 
icil of unemancipated minors, 821-2; critique of 
traditional approach, 823; importance of factual 
residence, 823-4; elusiveness of ‘‘jurisdiction,” 
825-6; state’s substantial connection as basis of 
court action, 827; continuing jurisdiction, 827; 
court doings vs. court sayings, 828; discretionary 
“jurisdiction,” 829; the excuse of material change, 
830; concurrent jurisdiction, 831; some tentative 
conclusions as to interstate custody law, 831-2; 
duty of support and Conflict of Laws, 832. 


absence of rigid law, 721; extra-legal influences, 
721; investigative function, 722; equity back- 
ground, 723; range of judicial power, 723; pre- 
dominance of uncontested custody, 724; continuing 
judicial authority, 725; opportunities open to trial 
judge, 725; problem of divided custody, 726; 
pertinence of adoption proceedings, 727; visitation, 
728; general guiding factors: welfare of child, 
728; wishes of the child, 729; custodial agree- 
ments, 730; special factors, 731 ff.; evaluating 
the witnesses, 734; summary of general and spe- 
cial factors, 734-6. 


Custropy oN APPEAL 


problems from appellate point of view, 737; 
sphere of appellate court activity, 737; custody in 
divorce denial, 738; custody issue not raised by 
pleadings, 739; fitness of parents, 740; children 
of tender years, 742; best-welfare-of-child test, 
742; guilt factor, 743; modification: following 
failure to award custody, 744; changed circum- 
stances vs. hindsight, 745; appellate function in 
general, 746. 
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Foreicn Countries’ Viewpoints (see COMPARATIVE 


LEGAL AND SOCIOLOGICAL VIEWPOINTS) 


“FRIEND OF THE CouRT” 


Wayne County, Michigan, Circuit Court, 778; 
role of Friend of Court, 778; role in fact gath- 
ering, 779; role in modification requests, 780, 
781 ff.; role in guiding judicial discretion, 783; 
investigation and report on changed circumstances, 
785; guiding discretion in favor of custody to 
relatives, 786; role in visitation recommendations, 
788; general observations, 788-9. 


INTERSTATE PRoBLEMS (see ConFLIcT OF Laws) 


LecaL READJUSTMENTS 


aligning law with social needs, 855; determining 
objectives of court proceedings, 856; irrelevance 
of moral guilt, 858; new sets of issues, 859; ex- 
tension of court supervision, 859; closer interpro- 
fessional cooperation, 860; lawyer’s cooperation, 
862; law school’s potential contribution, 862; law’s 
potential contribution, 863; suggested lines of in- 
quiry, 864. 


MAINTENANCE, IN TRIAL CourT 


general observations on maintenance law, 7473 
procedural presentation, 747; the initial allow- 
ance: procedure, 748; factors, 748; economics of 
the obligor, 749; factors influencing need, 750; 
flexibility, 750; permanent award, 751; prior 
claims on obligor’s income, 751; illustrative in- 
stances, 752-5; solutions unaided by adjudicated 
cases, 756. 


MAINTENANCE, ON APPEAL 


under decree silent as to custody and maintenance, 
757; under provisions for custody but silent as 
to maintenance, 758; under provisions for main- 
tenance, 760; limitations on liability, 761; statu- 
tory provisions, 763; specific factors determining 
amounts, 763; legal standards, 764; evidentiary 
facts: ability to pay, 765 ff.; evidentiary facts: 
children’s needs, 770 ff.; evidentiary facts: mother’s 
ability, 772; miscellaneous evidentiary factors, 
774; scope of appellate court review, 775. 


PsycHIaTRist’s VIEW 


Essex County (New Jersey) Juvenile Clinic, data, 
807; specific instances of impact of divorce upon 
the children, 809 ff.; divorce and _ insecurity, 
812 ff.; psychiatric complications in family break- 
up, 814 ff.; security as the suggested goal, 816; 
undue emphasis on private obligations of support, 
817; divorce need not weaken family life, 818. 
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SERVICEMEN’s CHILDREN 

special problems of war disturbance of family life, 
790; consequences of divorce while in service, 
791 ff.; difficulty of adapting the federal statute 
to state court decrees, 792-3; hardships from 
substituted service without notice to the wife, 793; 
problem of the illegitimate child, 794 ff.; compli- 
cations from international comity, 796; conse- 
quences of divorce prior to induction, 797 ff.; 
varying custody situations, 798; impact of war- 
time legislation, 798; local law complications, 
799; the “multiple wife,” 799; problems of re- 
lief from unjust family allowance payments, 800; 
protested allowances, 801; amending the Act, 
802; criticisms of the Federal Act, 804 ff.; com- 
pulsory allowance feature, 804; allowances unad- 
justed to regional conditions, 805; general ob- 
servations, 806. 


SERVICEMEN’S DEPENDENTS ALLOWANCE AcT 
various aspects, 792-3, 798 ff., 802, 804. 





SoctoLocicaL ANALysts (see also CoMPARATIVE LEGAL 


AND SOcIOLOGICAL VIEWPOINTS; also, LecaL RE- 
ADJUSTMENTS) 

the immediate family, in Western culture, 700; 
primitive society—the Ibo, 701; matrilineal so- 
cieties, 702 ; the Chinese family, 703; the extended 
family, 701-4; divorce in the small family system, 
704; emotional tension, small family, 705; equal- 
itarian principle and custody, 705-7; factor of 
moral stigma, 707. 


SPEcIALIsTs (see FRIEND OF THE CourRT) 


SratisticaL ANALYSIS 


number of legal divorces, 710; chart, rise in 
divorce rate, 711; number of children affected, 
711; total number of children with divorced par- 
ents, 713; age distribution of the children, 714; 
future trends, 715; effect of war, 715-7; estimates 
to 1946, 717; estimated number of children 
affected, 1933-1946, 719; some statistical con- 
clusions, 720. 





